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GENERAL INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 12 

 
NOTE PROCEDURE CAREFULLY 

 
The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding 
the hearing, counsel or self-represented parties call the department rendering the decision to 
request argument and to specify the issues to be argued. Calling counsel or self-represented 
parties requesting argument must advise all other affected counsel and self-represented parties by 
no later than 4:00 p.m. of his or her decision to appear and of the issues to be argued. Failure to 
timely advise the Court and counsel or self-represented parties will preclude any party from 
arguing the matter. (Local Rule 3.43(2).) 
 
Note: In order to minimize the risk of miscommunication, Dept. 12 prefers and encourages fax or 
email notification to the department of the request to argue and specification of issues to be 
argued – with a STRONG PREFERENCE FOR EMAIL NOTIFICATION.  Dept. 12’s Fax Number 
is: (925) 608-2693.  Dept. 12’s email address is: dept12@contracosta.courts.ca.gov.  Warning: 
this email address is not be used for any communication with the department except as expressly 
and specifically authorized by the court.  Any emails received in contravention of this order will be 
disregarded by the court and may subject the offending party to sanctions. 
 

Submission of Orders After Hearing in Department 12 Cases 
 
The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. If the 
tentative ruling becomes the Court’s ruling, a copy of the Court’s tentative ruling must be 
attached to the proposed order when submitted to the Court for issuance of the order. 
 
 

 

 1.  TIME:  9:00   CASE#: MSC14-01222 
CASE NAME: MARK SCOTT CONSTRUCTION VS. RAYMOND HUERTA 
HEARING ON MOTION FOR ENTRY OF JUDGMENT BASED UPON STIPULATION 
FILED BY MARK SCOTT CONSTRUCTION INC. 
* TENTATIVE RULING: * 
 
Plaintiff’s motion for entry of judgment under Code of Civil Procedure § 664.6 is granted.  
Judgment will be entered in favor of plaintiff in the amount of $3,581.50, including costs and 
attorney fees. 
 

  

 2.  TIME:  9:00   CASE#: MSC15-00422 
CASE NAME: CLARK VS. QASSEM 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY CLASSIC REALTY CONSULTANTS 
* TENTATIVE RULING: * 
 
Before the Court is an unopposed motion for summary judgment filed by Defendant/Cross-

Complainant Classic Realty Consultants, Inc.  The MSJ relates to the third amended complaint 
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(TAC) filed by Frank Clark and Bruce Clark (by and through their guardian ad litem, Tracy 

Clark).  The TAC alleges claims for negligence and premises liability.  

For the following reasons, the unopposed MSJ to the TAC is granted.  Classic should submit a 

judgment accordingly. 

Standard 

Code of Civil Procedure § 437c(o)(1) and 437c(p)(2) provide the relevant legal standard for 
deciding the MSJ.  Section 437c(o)(1) provides, in relevant part: 

A cause of action has no merit if one or more of the elements of the cause of 
action cannot be separately established, even if that element is separately 
pleaded. 

Section 437c(p)(2) provides, in relevant part: 

A defendant or cross-defendant has met his or her burden of showing that a 
cause of action has no merit if that party has shown that one or more elements of 
the cause of action, even if not separately pleaded, cannot be established, or that 
there is a complete defense to that cause of action. Once the defendant or cross-
defendant has met that burden, the burden shifts to the plaintiff or cross-
complainant to show that a triable issue of one or more material facts exists as to 
the cause of action or a defense thereto. The plaintiff or cross-complainant shall 
not rely upon the mere allegations or denials of its pleadings to show that a 
triable issue of material fact exists but, instead, shall set forth the specific facts 
showing that a triable issue of material fact exists as to that cause of action or a 
defense thereto.  

The party moving for summary judgment has the burden of persuasion to show there is no 
triable issue of material fact and thus it is entitled to judgment as a matter of law.  (Aguilar v. 
Atlantic Richfield Co. (2001) 25 Cal.4th 826, 850.)  Only if the moving party successfully meets 
this burden does the burden shift to the opposing party to make its own prima facie showing of 
the existence of a triable issue of material fact.  (Ibid.; see also Chern v. Bank of America (1976) 
15 Cal.3d 866, 873.)  Even though the instant MSJ is unopposed, the Court cannot grant 
summary judgment unless the moving party meets its initial burden.  (See Johnson v. Superior 
Court (2006) 143 Cal.App.4th 297, 305 [trial court order granting summary judgment reversed 
despite lack of timely-filed declaration that was proper under Code of Civil Procedure § 2015.5 
because unless defendant meets his initial burden, summary judgment cannot be granted “even 
if the opposing party does not respond sufficiently or at all.”].)  The scope of the defendant’s 
initial burden is defined by the pleadings.  (See 580 Folsom Assocs. v. Prometheus Dev. Co. 
(1990) 223 Cal. App. 3d 1, 18.) 

Factual Background 

Classic Realty is a property management company that services residential and commercial 

property owners.  (UMF 1.)  Defendant Assad Qassam hired Classic Realty to perform basic 

property management of 1505-1517 7th Street, Oroville, CA 95965.  (UMF 2.)  Classic Realty’s 

duties under its agreement with Assad included collecting rent, paying bills, and evicting tenants 

who failed to pay rent.  (UMF 3.)  The property consisted of four separate units, one of which 
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was occupied by Assad’s son, defendant Brandon Qassam.  (UMF 5.)  (For brevity, and 

intending no disrespect, the Court will use first names for father and son.) 

Brandon never requested maintenance services from Classic Realty (UMF 8), and Classic 

Realty never entered or inspected the unit that he occupied.  (UMF 9.)  Assad advised Classic 

Realty that Brandon would “deal with” units as they became vacant.  (UMF 10.)  Beginning in or 

about 2014 most of the tenants had vacated the property, leaving only Brandon.  (UMF 11.)  

Although Brandon had not paid rent for several months, Assad directed Classic Realty not to 

pursue eviction proceedings against him.  (UMF 12.) 

Assad granted the mortgage servicer and debt collector for the loan secured by the property 

(Seterus, Inc.) permission to secure and maintain the property.  (UMF 13, 14.)  Seterus (also a 

defendant) hired defendant Safeguard to routinely maintain, inspect, and preserve Seterus’s 

property rights.  (UMF 15.)  (The Court dismissed the case against Safeguard on summary 

judgment over a year ago.)  Assad limited the scope of Classic Realty’s duties beginning in 

October 2014 to solely payment any outstanding bills that were due with the remaining funds in 

the account.  (UMF 17.) 

On November 30, 2014 plaintiffs were at the property visiting their uncle, Brandon.  They 

suffered injuries in an explosion caused by Brandon’s manufacturing and storing of butane 

honey oil at the property.  (UMF 18.)  Classic Realty did not learn about the explosion until mid-

January 2015. (UMF 19.) 

Analysis 

Negligence / Premises Liability 

“The elements of a negligence claim and a premises liability claim are the same: a legal duty of 

care, breach of that duty, and proximate cause resulting in injury.”  (Kesner v. Superior Court 

(2016) 1 Cal.5th 1132, 1158.) 

Here, the alleged duty is as between Classic Realty, a property management company (UMF 1) 

and plaintiffs, two minors who were visiting their uncle at the subject property (UMF 18).  

Whether Classic Realty has a duty to plaintiffs “is a question of law to be resolved by the court.”  

(Artiglio v. Corning Inc. (1998) 18 Cal.4th 604, 614 (quoting Bily v. Arthur Young & Co. (1992) 

3 Cal.4th 370, 397).  

As a general matter, there is no duty to act to protect others from the conduct of third parties.  

(Tarasoff v. Regents of University of California (1976) 17 Cal.3d 425, 435; see also Paz v. State 

of California (2000) 22 Cal.4th 550, 558; Williams v. State of California (1983) 34 Cal.3d 18, 23.)  

Courts have recognized exceptions to this rule, such as the “special relationship” doctrine. 

While the common law concept of special relationships includes, among others, the relationship 

between a “landowner or possessor and person coming on the land”, a special relationship also 

may arise out of a statutory or contractual duty, or out of “a voluntary assumption of a duty upon 

which a person reasonably relies”.  (Seo v. All-Makes Overhead Doors (2002) 97 Cal.App.4th 

1193, 1203.)  “If a special relationship arises out of a contractual duty, the duty is owed not only 
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to the parties to the contract but also to those persons intended to be benefited by the 

performance of the contract.”  (Ibid.) 

As the California Supreme Court recently reaffirmed:  

The test for determining the existence of such an exceptional duty to third parties 

is set forth in the seminal case of Biakanja, supra, 49 Cal.2d at page 650, as 

follows: “The determination whether in a specific case the defendant will be held 

liable to a third person not in privity is a matter of policy and involves the 

balancing of various factors, among which are [1] the extent to which the 

transaction was intended to affect the plaintiff, [2] the foreseeability of harm to 

him, [3] the degree of certainty that the plaintiff suffered injury, [4] the closeness 

of the connection between the defendant's conduct and the injury suffered, [5] the 

moral blame attached to the defendant’s conduct, and [6] the policy of preventing 

future harm.” 

(Centinela Freeman Emergency Medical Associates v. Health Net of California, Inc. (2016) 

1 Cal.5th at 994, 1013-14.)  Courts examine the Biakanja factors to determine whether to 

impose on defendant “an exceptional duty to third parties.”  (Centinela, 1 Cal.5th at 1013.) 

The undisputed material facts do not support finding a special relationship between plaintiffs 
and defendant Classic Realty.  Neither do they support a finding that the contract between 
Classic Realty and Assad was intended to benefit plaintiffs.  At the time of the explosion, Classic 
Realty’s contractual obligations had been limited to purely off-site handling of the finances.  
Plaintiffs were voluntarily visiting their uncle, whose alleged negligence caused their injuries.  
Classic Realty was not in any position, or under any duty, to prevent either Brandon or plaintiffs 
from being on the property; nor was it in a position, or under any duty, to prevent Brandon’s 
illegal and dangerous activities there.  Defendant has met its burden to show that it did not owe 
plaintiffs a duty of care. 
 

  

 3.  TIME:  9:00   CASE#: MSC17-02330 
CASE NAME: CHEKENE VS. BOWERS 
HEARING ON PETITION TO CONFIRM CONTRACTUAL ARBITRATION AWARD 
FILED BY ANDREW CHEKENE, MELANIE CHEKENE 
* TENTATIVE RULING: * 
 
Plaintiffs’ petition to confirm the arbitration award, and to enter judgment on that award, 

is granted. 

The Opposition Papers.  Plaintiffs filed their petition to confirm in this civil action, rather than as 

a separate proceeding.  There is ambiguity as to whether the due date for an opposition to such 

a petition is governed by the arbitration statutes, or instead by regular law and motion rules.  

(Correia v. NB Baker Electric, Inc. (2019) 32 Cal.App.5th 602, 613.)  The point is moot however, 

because even if defendant’s opposition papers were deemed untimely, the Court would still 

exercise its discretion to consider them: plaintiffs have filed a substantive reply, and have shown 

no prejudice.  (See, Ruiz v. Moss Bros. Auto Group, Inc. (2014) 232 Cal.App.4th 836, 847.  



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   12 
HEARING DATE:   08/28/20 

 
 

- 5 - 

Cf. Imagistics International, Inc. v. Department of General Services (2007) 150 Cal.App.4th 581, 

588; McAllister v. County of Monterey (2007) 147 Cal.App.4th 253, 281-282.) 

Entry of Judgment.  A final judgment may be entered when all claims between a plaintiff and a 

defendant have been resolved, even if there are unresolved claims by the plaintiff against other 

defendants, or unresolved claims by the defendant against third parties.  (Nguyen v. Calhoun 

(2003) 105 Cal.App.4th 428, 437.)  That is the situation in the case at bar. 

Defendant DB Capital offers no persuasive reason why the entry of judgment on the arbitration 
award should be delayed; defendant is in essence seeking a “free” stay against enforcement of 
judgment.  The possibility that a judgment might be entered against defendant before other 
claims were litigated was a risk that defendant took when it moved to compel arbitration and to 
stay this action.  The Court further finds that any delay in the entry of judgment would frustrate 
the strong public policy in favor of arbitration as a “speedy” means of dispute resolution.  (See 
generally Moncharsh v. Heily & Blase (1992) 3 Cal.4th 1, 9.)  Finally, if plaintiffs recover money 
from defendant DB Capital through enforcement of judgment activities, the other defendants will 
be free to offer evidence of any such recovery as an offset. 
 

  

 4.  TIME:  9:00   CASE#: MSC18-00452 
CASE NAME: BRIDGES VS. DOE 1 
HEARING ON MOTION TO BIFURCATE TRIAL ON THE ISSUES OF LIABILITY & DAMAGE 
FILED BY BECI ELECTRIC INC. 
* TENTATIVE RULING: * 
 
This motion is moot in view of partial settlement.  But see Line 17. 
 

  

 5.  TIME:  9:00   CASE#: MSC18-00717 
CASE NAME: O'BRIEN VS. JARRARD 
HEARING ON DEMURRER TO 3rd Amended COMPLAINT 
FILED BY COUNTY OF CONTRA COSTA 
* TENTATIVE RULING: * 
 
Before the Court is the County’s demurrer to plaintiff Thomas O’Brien’s third amended complaint 
(TAC).  The demurrer is sustained with leave to amend.  Plaintiff may file and serve a fourth 
amended complaint by September 25.  If he elects not to do so, the County may present a 
judgment accordingly. 

Facts Alleged by Plaintiff 

Plaintiff O’Brien alleges that at approximately 11:57 p.m. on April 7, 2017, he was walking south 
on the western edge of Berry Drive in Pacheco when he was struck by a vehicle driven by 
defendant Roy Jarrard.  (TAC ¶ 14.)  That portion of the western side of Berry Drive had "a curb, 
and an apparent sidewalk area that abutted a fence along the eastern edge of Interstate 680."  
(TAC ¶ 15.)  The pathway was "a dangerous condition as it was unpaved, was filled with mud, 
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pools of water, and debris."  (TAC ¶ 17.)  The pathway, he alleges, could not be used safely by 
pedestrians requiring them to walk in the roadway of Berry Drive.  (Id.) 

Plaintiff alleges the "dangerous condition" made the pathway "impassable" and that it 
"reasonably foreseeably forced" O'Brien to walk in the street "exposing him to the danger of 
passing traffic."  (Id.)  He would not have walked in the roadway if it had been passable and the 
accident would not have happened if the pathway was passable.  (Id.) 

O’Brien alleges that the dangerous condition of the pathway "created a substantial risk of injury" 
to plaintiff, using due care in a reasonably foreseeable manner, because he was exposed to the 
risk of injury from vehicle traffic on the street.  (TAC ¶ 18.)  In this version of his complaint, 
O'Brien adds that Berry Drive itself "constituted a dangerous condition of public property" 
because it is not marked with a "fog line" and therefore did not provide defendant Jarrard "with a 
marked delineation between the lane of travel" and the shoulder.  (TAC ¶ 19.) 

O'Brien alleges the County had actual knowledge of the absence of a fog line because it 
constructed the road and pathway and was responsible for determining whether to paint a fog 
line.  (TAC ¶¶ 20, 22.)  He alleges the County had constructive knowledge of the "dangerous 
and impassable nature" of the pathway because the condition "persisted for many years during 
each instance of inclement weather" that made the pathway impassable, a condition he alleges 
lasted for several days until the inclement weather ended and the pathway dried.  (TAC ¶¶ 20, 
21.)  He alleges the County was aware of inclement weather and that it did not pave the 
pathway.  (TAC ¶ 22.)  The County is responsible for maintaining Berry Drive and the pathway.  
(TAC ¶ 23.) 

Plaintiff alleges one cause of action against the County for a dangerous condition of property 
under Government Code § 835.  (TAC ¶¶ 41-51.)  He alleges the dangerous condition was 
either created by a negligent or wrongful act or omission of the County’s employee within the 
course and scope of his employment, or the County had actual or constructive notice of the 
dangerous condition, under Government Code § 835.2, with sufficient time for the County to 
discover the danger and correct the problem prior to Plaintiff’s injury.  (TAC ¶¶ 43-45.)  He 
asserts the County breached its duty by negligently maintaining, supervising, designing, and 
planning, among other things, the walkway, by not performing safety inspections of the sidewalk 
and the dangerous condition, and by not properly maintaining "safe walking areas and pathways 
that were safely accessible."  (TAC ¶¶ 46-49.)  He also alleges the County was negligent by 
allowing "a large pool of water to exist" that made the pathway "impractical" for pedestrians to 
use which foreseeably caused O'Brien to walk in the street.  (TAC ¶ 51.) 

Standards for Ruling on Demurrer 

In ruling on the demurrer, the Court must accept as true all well-pled factual allegations of the 
complaint, but not legal or factual conclusions or contentions of law.  (City of Dinuba v. County 
of Tulare (2007) 41 Cal. 4th 859, 865; Carloss v. County of Alameda (2015) 242 Cal.App.4th 
116, 123 [citing Blank v. Kirwan (1985) 39 Cal.3d 311, 318].)  In determining whether the 
complaint states a claim for relief, the Court gives “the complaint a reasonable interpretation, 
reading it as a whole and its parts in their context.  [Citation omitted.]”  (Evans v. City of 
Berkeley (2006) 38 Cal.4th 1, 6.)  The Court also considers matters of which the Court can 
properly take judicial notice.  (Carloss, 242 Cal.App.4th at 123.) 

https://advance.lexis.com/api/document/collection/cases/id/4JF9-YWX0-0039-4226-00000-00?page=6&reporter=3061&cite=38%20Cal.%204th%201&context=1000516
https://advance.lexis.com/api/document/collection/cases/id/4JF9-YWX0-0039-4226-00000-00?page=6&reporter=3061&cite=38%20Cal.%204th%201&context=1000516
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A heightened pleading standard is required to state claims against a public entity, as the Court 
explained in Brenner v. City of El Cajon (2003) 113 Cal.App.4th 434, 439 (citations omitted): 

The limited and statutory nature of governmental liability mandates that claims 
against public entities be specifically pleaded.  [Citation omitted].  Accordingly, a 
claim alleging a dangerous condition may not rely on generalized allegations 
[citation omitted] but must specify in what manner the condition constituted a 
dangerous condition. 

In addition, a general demurrer to a cause of action must dispose of the entire cause of action in 
order to be sustained.  (See Daniels v. Select Portfolio Servicing, Inc. (2016) 246 Cal.App.4th 
1150, 1167; Fremont Indem. Co. v. Fremont General Corp. (2007) 148 Cal.App.4th 97, 119.)  
(See also PH II, Inc. v. Superior Court (1995) 33 Cal.App.4th 1680, 1682-1683 [reversing order 
sustaining demurrer to malpractice claim that was based on multiple separate incidents of 
malpractice only some of which may have been barred by the statute of limitations].) 

County's Request for Judicial Notice 

The County has requested the Court take judicial notice of the claim Plaintiff filed with the 
County under the Government Claims Act prior to bringing this lawsuit. Plaintiff has not opposed 
the request, and the Court grants the County's request for judicial notice.  (Evid. Code § 452.) 

The Court’s Prior Demurrer Ruling, And What’s New 

This is the Court’s second look at plaintiff’s allegations against the County.  The Court 
previously sustained the County’s demurrer to the second amended complaint, though on only 
narrow grounds.  The salient points of the Court’s prior ruling are: 

 Plaintiff has alleged in sufficient detail the nature and dangerousness of the impassable 
character of the unpaved sidewalk. 

 At least as a matter of general tort law, the allegation that plaintiff was required to step 
into the roadway to get around a negligently maintained and impassable sidewalk, and 
thereby run the risk of getting hit by a passing vehicle, adequately states a negligence 
claim under Jones v. South San Francisco (1950) 96 Cal.App.2d 427. 

 The Court noted the possibility that there may be important changes since Jones in the 
statutes addressing governmental tort liability, such that the same claim that was viable 
in 1950 might be barred today.  As the parties had not discussed the point, however, the 
Court did not address it, leaving it open for the County to raise it in better detail this time 
around. 

 Plaintiff’s conclusory allegations of the County’s knowledge of the dangerous condition 
were too cursory and formulaic to survive demurrer. 

Those rulings provide the baseline for today’s ruling.  As for what is new now, there are several 
points on both sides. 

 The County has taken up the Court’s invitation to address the difference in 
governmental-claim statutes.  (As will be seen, this is the ground on which the Court is 
now sustaining the demurrer.) 

 Plaintiff has somewhat beefed up his allegations as to constructive knowledge. 

 Plaintiff also adds a new feature of his allegations of dangerousness and negligence.  
Before he rested on the alleged danger caused by the impassability of the sidewalk.  He 
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now adds that there was no fog line on the roadway, by which both pedestrians and 
motorists could have more readily determined where it was safe to walk and where it 
was safe to drive. 

New Allegations Regarding the Fog Line 

Starting with the last point:  The Court sees several problems with plaintiff’s new invocation of a 
fog line issue. 

Prior Tort Claim.  First (and jurisdictionally), this is barred because it is outside the scope of 
plaintiff’s prelitigation tort claim.  Plaintiff's claim filed with the County in September 2017 stated 
that the County "did not maintain sidewalk, forcing claimant to walk on street."  (County RJN 
Exh. A.)  This was the "act or omission" by the County that Plaintiff alleged caused his injury.  
(Id.)  For the first time in the TAC, plaintiff has alleged that not only did the sidewalk constitute a 
dangerous condition of public property, but the street itself was a dangerous condition because 
the County did not paint a "fog line" on Berry Drive.  (TAC ¶¶ 19, 20, 22.)  

The County cites a line of authority that holds a cause of action against a public entity is subject 
to demurrer where the cause of action asserted deviates from the factual basis set forth in the 
claim against the entity.  (See Fall River Fall River Joint Unified School Dist. v. Superior Court 
(1988) 206 Cal.App.3d 431, 434-35.)  In Fall River, the claim against the school district was 
based on a hall door being in a defective and dangerous condition and negligence in the 
maintenance of the school premises, which allowed the door to close with excessive force, 
injuring the plaintiff.  In an amended complaint, plaintiff added a cause of action for the school's 
negligent failure to supervise students who were engaging in dangerous "horse-play" that 
caused plaintiff to fall with his head caught in the door jam.  (Id. at 434.)  The court upheld the 
dismissal of the third cause of action and rejected plaintiff's argument that substantial 
compliance applied, finding the argument "unavailing where the plaintiff seeks to impose upon 
the defendant public entity the obligation to defend a lawsuit based upon a set of facts entirely 
different from those" set forth in the claim filed with the public entity.  (Id. at 435.) 

Certain more recent decisions have distinguished Fall River and construed the Fall River line of 
cases to preclude "a complete shift in allegations, usually involving an effort to premise civil 

liability on acts or omissions committed at different times or by different persons than those 
described in the claim."  (Blair v. Superior Court 218 Cal.App.3d 221, 226.)  In Blair, for 
example, the plaintiff filed a claim with the public entity alleging his vehicle went out of control on 
a downhill portion of a highway that was iced over and hit a tree.  He alleged the cause of the 
accident was negligent maintenance and construction of the surface of the highway and failure 
to sand and care for the highway.  The subsequent complaint alleged facts regarding the slope 
of the highway, lack of guard rails, lack of warning signs, and trees left too close to the road.  
The Court held the plaintiff was not limited to asserting a claim based on the accumulation of ice 
on the highway.  (Id. at 224 ["We do not read the claim so narrowly nor do we think the law 
requires that the claim contain the degree of specificity defendant would have us enforce."].)  
(See also White v. Superior Court (1990) 225 Cal.App.3d 1505, 1510-12 [reversing an order of 
summary adjudication for the public entity on two causes of action where they were predicated 
on the same fundamental facts alleged in the claim, a police officer's mistreatment of the 
plaintiff].)  The additional facts alleged in the complaint in Blair, however, can be construed as 
being within the broad scope of the claim and reasonable inferences from the description of the 
claim and the facts.  For example, it is reasonably within the scope of the claim that if the 
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highway had been constructed with guardrails, the guardrails may have prevented plaintiff's 
vehicle from hitting the tree, a fact referenced in the claim. 

In another recent decision, Laabs v. City of Victorville (2008) 163 Cal.App.4th 1242, the Court 
distinguished Blair and explained why new allegations raised in opposition to a motion for 
summary judgment in that case were outside the scope of the complaint and therefore could not 
be addressed on summary judgment.  The plaintiff alleged in the complaint a dangerous 
condition of property and design defect at an intersection because it had "'inadequate sight 
distance, lack of warning signs, devices and signals.'"  (Id. at 1250.)  In opposition to the motion 
for summary judgment, the plaintiff offered evidence that the placement of a light pole on 
another portion of the street constituted a dangerous condition that contributed to plaintiff's 
injuries.  (Id. at 1250.)  The court held the claim regarding the light pole to be outside the scope 
of the complaint allegations, stating "The additional fact shifts the alleged dangerous condition to 
a portion of public property not remotely referenced in the amended complaint. It attempts to 
predicate liability on a totally different condition, not the least bit involved with the intersection or 
the inadequate sight distance."  (Id. at 1258.)  Though the procedural posture of Laabs is 
different, the substantive analysis of the scope of facts and theories that are properly 
encompassed by allegations in a claim or complaint is substantially the same. 

The claim here did not mention any defect or dangerous condition or design of the roadway – 
only the dangerous condition of the sidewalk and that O'Brien had to walk in the street.  The 
issue is whether the statement that he had to walk in the street, in response to the question of 
what "act or omission" committed by the County caused the injury, is sufficient to encompass 
the County's failure to paint a fog line in the street.  The Court concludes that the allegation that 
the roadway constituted a dangerous condition for lack of a fog line is outside the scope of the 
claim presented to the County which only stated the condition of the sidewalk constituted a 
dangerous condition, under the Fall River line of authority and the Laabs decision.  That is not to 
say that the absence of a fog line in the street might not be a fact that could be considered by a 
jury in assessing whether the County's alleged negligence concerning the dangerous condition 
of the sidewalk created a "reasonably foreseeable risk of the kind of injury which occurred."  
(Gov't Code § 835(a).)  

Section 830.4.  Even if the fog line assertion had been presented in plaintiff’s tort claim, there 
are other problems with it.  It runs into a strong headwind, at least, in the form of Govt. Code 
§ 830.4: 

A condition is not a dangerous condition within the meaning of this chapter 
merely because of the failure to provide regulatory traffic control signals, stop 
signs, yield right-of-way signs, or speed restriction signs, as described by the 
Vehicle Code, or distinctive roadway markings as described in Section 21460 of 
the Vehicle Code. 

Here, plaintiff asserts that the failure to provide a fog line created a dangerous condition.  But he 
alleges nothing specific about this particular no-fog-line roadway that makes it so.  His theory of 
dangerousness would appear to encompass every roadway lacking a fog line, or at least any 
roadway where there may be pedestrians present.  Such a broad theory is contrary to the letter 
and purpose of § 830.4, which generally leaves to the discretion of the authorities whether to 
include or omit such features as fog lines. 

https://advance.lexis.com/document/?pdmfid=1000516&crid=e15313b4-fd6b-4247-9fce-ee55eac74224&pddocfullpath=%2Fshared%2Fdocument%2Fstatutes-legislation%2Furn%3AcontentItem%3A5J6R-G5K1-66B9-801F-00000-00&pdtocnodeidentifier=AAMAACAAFAADAADAACAAF&ecomp=4x3dk&prid=9043b783-6e42-4b5c-9627-b46f7a885c45
https://advance.lexis.com/document/?pdmfid=1000516&crid=e15313b4-fd6b-4247-9fce-ee55eac74224&pddocfullpath=%2Fshared%2Fdocument%2Fstatutes-legislation%2Furn%3AcontentItem%3A5J6R-G5K1-66B9-801F-00000-00&pdtocnodeidentifier=AAMAACAAFAADAADAACAAF&ecomp=4x3dk&prid=9043b783-6e42-4b5c-9627-b46f7a885c45
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Knowledge.  A related point is whether plaintiff adequately alleges the County’s actual or 
constructive knowledge as to the fog line problem.  Plaintiff seems to view this as his strong 
point, reasoning that the County built the road and therefore must have known it didn’t paint a 
fog line.  But knowledge that there was no fog line is insufficient; he must also allege that the 
County had actual or constructive knowledge that the absence of a fog line constituted a 
substantial dangerous condition.  Again, unless one posits that the absence of a fog line is 
dangerous everywhere and always (where pedestrians pass), plaintiff alleges nothing about this 
particular bit of roadway that would give the County knowledge that the absence of a fog line 
was a dangerous condition. 

Plaintiff might try to fix this problem by saying that the absence of a fog line is dangerous where 
there is an obstruction that forces pedestrians off the sidewalk.  But that strikes the Court as a 
distinctly roundabout way of coming at the problem.  If there’s a dangerous problem with the 
sidewalk, the proper remedy for it isn’t to paint a fog line. 

The Court notes without ruling, however, that although the absence of a fog line is not itself a 
“dangerous condition” on which plaintiff may base the suit, it remains possible that the absence 
of a fog line might be a physical feature contributing to the alleged dangerousness of the 
obstructed sidewalk. 

Use With Due Care 

The Court has already addressed the impassable-sidewalk theory of liability as a matter of 
general tort law.  As the Court foresaw, however, the County now raises a point not addressed 
either in Jones or in the Court’s prior demurrer ruling.  The Court views this issue as fatal to 
plaintiff’s case, at least without further allegations that get him around the difficulty. 
 
What constitutes a "dangerous condition" of property is defined in Government Code § 830(a) 
as "a condition of property that creates a substantial (as distinguished from a minor, trivial or 
insignificant) risk of injury when such property or adjacent property is used with due care in a 
manner in which it is reasonably foreseeable that it will be used."  (Emphasis added.) 
 

A condition is not a dangerous condition within the meaning of this chapter if the 
trial or appellate court, viewing the evidence most favorably to the plaintiff, 
determines as a matter of law that the risk created by the condition was of such a 
minor, trivial or insignificant nature in view of the surrounding circumstances that 
no reasonable person would conclude that the condition created a substantial 
risk of injury when such property or adjacent property was used with due care in 
a manner in which it was reasonably foreseeable that it would be used. 

 
(Gov. Code § 830.2 [emphasis added].) 
 
What’s new in this statute, compared with the statutes in place at the time Jones was decided, is 
the feature that a dangerous condition must be one that poses a substantial risk of injury “when 
such property … is used with due care”.  In general tort law, it is sometimes the case that a 
defendant may be held liable for negligence in failing to guard against a negligent, but 
nevertheless reasonably foreseeable, error by the injured party (subject to such principles as 
contributory negligence or assumption of risk).  The evident purpose of this feature of § 830 is 
precisely to rule out such a possibility as to tort claims against public entities.  In a nutshell, 
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under § 830 the public entity is not liable if the injured party’s own negligence was a cause of 
the accident, even if the public entity was negligent in allowing or creating a risk of such 
negligent injury. 
 
Plaintiff does recite the words that the condition was dangerous to a person using due care, but 
the Court cannot accept that bare conclusion without elaboration.  Without more, the Court 
cannot see how a pedestrian, stepping around an obstacle but into the path of plainly visible 
traffic, could possibly be thought to be using the property with due care.  There may be 
particular facts in particular cases that might indicate otherwise, such as that the view of traffic 
was impeded by a hill, a curve, fog, or something of that kind.  But nothing of the kind is alleged 
here.  That is fatal to the TAC as presently pleaded. 
 
Because plaintiff has not been confronted before now with this particular issue, the Court will 
allow one further attempt to amend.  It cautions, however, that if plaintiff has nothing of this kind 
he can allege in good faith, the better course of valor would be to give it a miss. 
 

Actual or Constructive Knowledge 
 
The Court’s prior ruling rejected plaintiff’s conclusory, form-book allegations of the County’s 
actual or constructive knowledge as to the impassable-sidewalk problem.  Plaintiff attempts to 
remedy that deficiency in the TAC.  He concedes the absence of actual knowledge, but argues 
that the County had constructive notice of the dangerous condition of the sidewalk because it 
existed for "many years during each instance of inclement weather that transformed the 
sidewalk from passable to impassable."  (TAC ¶ 20.)  O'Brien alleges that after inclement 
weather, "the condition would persist for several days until the inclement weather ceased and 
enough time elapsed for the condition to dry up" and that these set of circumstances had existed 
"for as long as the sidewalk has existed."  (TAC ¶¶ 21, 22.)  He alleges the County knew of the 
dangerous condition because it did not pave the sidewalk when it built the curb along Berry 
Drive.  (TAC ¶ 22.)  He also alleges that prior to the accident, there had been 16 inches of rain, 
and that the County maintains Berry Drive and could have modified the sidewalk.  (TAC ¶¶ 22, 
23.)  Plaintiff has also alleged that based on those facts, the dangerous condition was 
sufficiently obvious that the County should have been aware of the condition and would have 
been aware of the condition by an inspection system.  (TAC ¶¶ 45, 46.)  
 
In some ways this argument comes uncomfortably close to the idea that if a condition has 
existed more than momentarily, and anyone can see it, it must therefore be true that the public 
entity necessarily has constructive knowledge of it.  That may be an argument to be made at 
some later point.  For pleading purposes, however, plaintiff’s allegations appear to be covered 
by the broad and liberal definition of constructive knowledge found in Govt. Code § 835.2: 
 

(b) A public entity had constructive notice of a dangerous condition within the 
meaning of subdivision (b) of Section 835 only if the plaintiff establishes that the 
condition had existed for such a period of time and was of such an obvious 
nature that the public entity, in the exercise of due care, should have discovered 
the condition and its dangerous character. On the issue of due care, admissible 
evidence includes but is not limited to evidence as to: 
 

https://advance.lexis.com/document/?pdmfid=1000516&crid=896b3aa2-264a-40a8-bc3a-f64528c2d150&pddocfullpath=%2Fshared%2Fdocument%2Fstatutes-legislation%2Furn%3AcontentItem%3A5J6R-G5K1-66B9-802T-00000-00&pdtocnodeidentifier=AAMAACAAFAADAADAADAAD&ecomp=4x3dk&prid=9043b783-6e42-4b5c-9627-b46f7a885c45
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(1) Whether the existence of the condition and its dangerous character would 
have been discovered by an inspection system that was reasonably adequate 
(considering the practicability and cost of inspection weighed against the 
likelihood and magnitude of the potential danger to which failure to inspect 
would give rise) to inform the public entity whether the property was safe for 
the use or uses for which the public entity used or intended others to use the 
public property and for uses that the public entity actually knew others were 
making of the public property or adjacent property. 
 

(2) Whether the public entity maintained and operated such an inspection system 
with due care and did not discover the condition. 

 

  

 6.  TIME:  9:00   CASE#: MSC18-02379 
CASE NAME: DOROTHEA FEJARANG VS WINDSOR ROSEWOOD 
HEARING ON MOTION FOR LEAVE TO AMEND COMPLAINT 
FILED BY DOROTHEA FEJARANG 
* TENTATIVE RULING: * 
 
This case has settled. 
 

  

 7.  TIME:  9:00   CASE#: MSC19-00159 
CASE NAME: ARGABRIGHT VS. NRT WEST, INC. 
HEARING ON MOTION FOR LEAVE TO FILE 2nd Amended COMPLAINT 
FILED BY DANIEL JOHN GANNON, PAMELA GANNON 
* TENTATIVE RULING: * 
 
This motion date was vacated when the second amended complaint was filed after an ex parte 
hearing. 

  

 8.  TIME:  9:00   CASE#: MSC19-00489 
CASE NAME: DOUGLAS VS. BRACKENBURY 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY MARYANNE D. TENNIS, BRITTANY ANN TENNIS 
* TENTATIVE RULING: * 
 
This unopposed summary judgment motion is moot because the moving defendants have been 
dismissed. 
 
There appear to be no remaining defendants in the case, which would call for dismissal unless 
plaintiff has in mind to bring in other parties.  The existing CMC on December 2 is also set as an 
OSC why the case should not be dismissed for lack of defendants. 
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 9.  TIME:  9:00   CASE#: MSC19-00902 
CASE NAME: THERESA McCAULEY-TOKASHIKI VS. KAISER FOUNDATION 
HEARING ON MOTION TO SET ASIDE DEFENDANT'S ANSWER 
FILED BY THERESA A MCCAULEY-TOKASHIKI 
* TENTATIVE RULING: * 
 
Plaintiff’s motion to strike the answer and enter defaults is denied.  The sole asserted ground 
for the motion is defendants’ failure to serve the answer.  The answer, however, has a proper 
proof of service by mail attached.  It may have miscarried in the mail, or plaintiff may have 
overlooked it. 
 
In any event, plaintiff herself in fact has a copy of the answer, as she has attached it to her own 
papers.  Even if she had not obtained a copy but knew of the answer’s existence, the correct 
course would have been simply to call opposing counsel and ask for another copy.  And given 
that she in fact has the answer, there is no nontrivial prejudice to plaintiff.  To ask for a default 
based on an alleged problem with mailing is way over the top. 
 
For the clarity of the record, the Court states that it has reviewed the probate-related papers 
provided by plaintiff, and subject to any contrary showing by defendants, the Court is satisfied 
that (1) plaintiff, as executor, is the proper party representative of the decedent’s estate, and 
(2) plaintiff, as the sole substantial legatee, may represent the estate without an attorney 
(which is a separate question).  Plaintiff is cautioned, however, that she will be held to the same 
professional standards as an attorney.  Had this motion been filed by an attorney, the Court 
would be considering sanctions. 
 

  

10.  TIME:  9:00   CASE#: MSC19-01652 
CASE NAME: KESLINKE VS. STROUD 
HEARING ON MOTION TO COMPEL RESPONSES TO DEFT'S 1st INSPECTION DEMAND 
FILED BY ALEXANDER P. STROUD 
* TENTATIVE RULING: * 
 
The unopposed motion to compel discovery responses is granted.  Plaintiff must serve 

responses to defendant’s first inspection demand (served on or about January 28, 2020), 

without objections and with verification, within 30 days following service of the Order After 

Hearing hereon.  Plaintiff must also produce all such documents within 35 days following service 

of the Order After Hearing hereon. 

Sanctions are awarded in the amount of $960, payable by plaintiff to counsel for defendant 

within 30 days following service of the Order After Hearing hereon. 
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11.  TIME:  9:00   CASE#: MSC19-02132 
CASE NAME: DE PAZ VS. KINDER RIDES 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
The proposed minor’s compromise is continued to September 4.  The petition recites that the 
conditions under which the money is to be held are stated on attachment 19b(8), but there is no 
such attachment.  Counsel should make sure it is provided to the Court before the next hearing. 
 

  

12.  TIME:  9:00   CASE#: MSC19-02219 
CASE NAME: ROMERO VS. ANTIOCH PARKRIDGE 
HEARING ON MOTION TO COMPEL RESPONSES TO FORM INTERROGATORIES 
FILED BY PROPERTY UPSURGE, INC. 
* TENTATIVE RULING: * 
 
The unopposed motion to compel discovery responses is granted.  Plaintiff must serve 

responses to defendant’s first set of form interrogatories, first set of special interrogatories, 

and first set of document requests (all served on or about March 19, 2020), without objections 

and with verifications, within 30 days following service of the Order After Hearing hereon.  

Plaintiff must also produce all such documents within 35 days following service of the Order 

After Hearing hereon. 

Sanctions are awarded in the amount of $450, payable by plaintiff to counsel for defendant 

within 30 days following service of the Order After Hearing hereon. 

 

  

13.  TIME:  9:00   CASE#: MSC19-02430 
CASE NAME: URANI VS. PNC BANK 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY CLEAR RECON CORP. 
* TENTATIVE RULING: * 
 
This is an unlawful foreclosure case.  Defendant Clear Recon demurs to plaintiff’s first amended 
complaint.  The demurrer is sustained without leave to amend.  Clear Recon should submit a 
judgment accordingly. 

This demurrer requires little discussion, because it has already been ruled on last March.  The 
Court noted on the demurrer then that the complaint, though identifying Clear Recon as a 
defendant, made literally no allegations of any conduct on the part of Clear Recon, and said 
nothing whatsoever about what Clear Recon was alleged to have done or not done in violation 
of any law.  (The Court also mentioned the statutory immunities applicable here, but that was 
icing on the cake in the absence of any alleged misconduct to be immunized.)  The Court gave 
leave to amend, but commented that plaintiff should refrain from amending if she had nothing to 
allege against this defendant. 
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Sure enough, she doesn’t.  The FAC, like the original complaint, is entirely free of any factual 
allegation of anything Clear Recon is supposed to have done or not done wrongfully.  The 
demurrer is therefore sustained without leave. 

  

14.  TIME:  9:00   CASE#: MSC19-02430 
CASE NAME: URANI VS. PNC BANK 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY PNC BANK, N.A. 
* TENTATIVE RULING: * 
 
PNC Bank, N.A. demurs to plaintiff Catherine Urani’s first amended complaint.  The demurrer is 
sustained with leave to amend.  Plaintiff may file and serve a second amended complaint by 
September 25.  If she does not do so, PNC should submit a judgment accordingly. 

The Court notes at the outset that although plaintiff has made at least some substantive 
amendment as to PNC (unlike as to Clear Recon, see Line 13), she has not updated her factual 
allegations to reflect intervening events.  For example, the FAC continues to allege that the 
foreclosure sale is scheduled for November 29, 2019 – but this pleading was filed in April 2020.  
The FAC gives the Court no information on what has happened since, or whether plaintiff still 
owns or occupies the property. 

This demurrer calls for a little more discussion than Line 13, but not a lot.  The Court’s ruling on 
the prior demurrer was that all of plaintiff’s causes of action were insufficient because (among 
other possible reasons) it did not allege a material violation of the statutes invoked, in the sense 
that but for those violations, the bank would have agreed to a loan modification agreement that 
plaintiff could have afforded.  (And in the case of the tort negligence claim, that plaintiff had not 
alleged that the bank’s negligence had caused her any concrete harm – another way of saying 
essentially the same thing. 

The original complaint was entirely conclusory on the point of materiality.  In the FAC plaintiff 
attempts to fill this gap with her allegation (made several times in the FAC) that “[h]ad Plaintiff’s 
loan modification application been adequately reviewed, her application would have been 
approved, or at the very least, she would better know her options and have been able to pursue 
other foreclosure prevention alternatives, such as selling the property.” 

That is better than the original complaint, to be sure, but in the Court’s view it remains 
insufficient.  It alleges that the bank would have approved plaintiff’s application.  But it then 
essentially takes back that allegation with her “at the very least” qualification – basically 
admitting that quite possibly the bank would not have done so.  Her further allegation that she 
“would know better her options” and could have “pursue[d] other foreclosure prevention 
alternatives” is something, but not enough without more elaboration.  Plaintiff would have to 
allege (in non-conclusory detail) that one of those other alternatives would have worked; if the 
alternatives would have met the same fate as the application to PNC, then deprivation of the 
opportunity to pursue alternatives unsuccessfully was no harm to plaintiff.  As for selling, that 
might have been a possibility, but the timing of events remains unclear as to whether it would 
have been realistically possible.  (Further, the property may have been underwater, yielding no 
real financial benefit to plaintiff – though the Court acknowledges that there may still be some 
harm in the form of, for example, avoiding damage to credit standing). 
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The Court is tempted to say that plaintiff has taken her best shot and failed, and therefore deny 
leave to amend.  However, since the Court’s holding is basically that these “alternatives” are not 
spelled out, the Court grants one more opportunity to amend. 

  

15.  TIME:  9:00   CASE#: MSC20-00042 
CASE NAME: MANZANO VS. MARTINEZ 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY WILLIAM R. HILL, NANCY GOSHAY 
* TENTATIVE RULING: * 
 
The demurrer of defendants William Hill and Nancy Goshay is sustained with leave to amend 

(though on a narrow ground) as to causes of action one and two, and sustained without leave 

to amend as to cause of action three.  Plaintiff may file and serve an amended complaint within 

14 days from this hearing date. 

Plaintiff alleges that defendants Hill and Martinez were drinking to excess at the Hotel Mac with 

defendant Goshay present.  Later, the three returned to Hill and Goshay’s home.  Plaintiff joined 

the three at Hill and Goshay’s home after being invited over.  Within a half an hour, Martinez 

became ill and was taken to a separate bedroom by Hill and Goshay.  “Despite defendant Hill 

and Goshay’s knowledge that Martinez had a history of violence after consuming alcohol, and 

without warning Plaintiff of this, Plaintiff was asked to go to the bedroom where Martinez was in 

order to assist with her treatment.”  Without provocation, Martinez attacked and battered 

Plaintiff, causing her injuries.  Martinez is referred to as a residence employee, but this term is 

not defined. (Comp. p. 4.)  

Plaintiff sued Hill, Goshay, Martinez, and the owner of the Hotel Mac for negligence and 

premises liability.  Plaintiff also sued Hill, Goshay and Martinez for intentional tort.  Defendants 

Hill and Goshay demur to the negligence and premises liability claims for the failure to allege 

facts to state a claim, and to the intentional tort claim for the failure to allege facts to state a 

claim and for uncertainty.  

Negligence and Premises Liability 

Defendants Hill and Goshay argue that they did not owe plaintiff any duty related to the attack 

by Martinez.  The Court largely disagrees, concluding that the factual scenario described in the 

complaint is one that would give rise to a duty.  However, the Court sustains the demurrer on a 

very narrow ground:  The complaint does not specify which (or both) of these defendants either 

made the request for plaintiff to go into the bedroom, or knew of the other defendant’s making of 

that request. 

“When analyzing duty in the context of third party acts, courts distinguish between ‘misfeasance’ 

and ‘nonfeasance.’  [Citation.]  ‘Misfeasance exists when the defendant is responsible for 

making the plaintiff’s position worse, i.e., defendant has created a risk.  Conversely, 
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nonfeasance is found when the defendant has failed to aid plaintiff through beneficial 

intervention.’  [Citation.]”  (Melton v. Boustred (2010) 183 Cal.App.4th 521, 531.)  A legal duty 

may arise due to misfeasance while nonfeasance generally does not give rise to a legal duty.  

(Ibid.)  A duty may also arise when there is a special relationship between parties; however, 

there is no suggestion of a special relationship here.  

In cases of misfeasance, “‘the question of duty is governed by the standards of ordinary care.’  

[Citations.]”  (Ibid.)  In these cases, “the court considers the foreseeability of risk from the third 

party conduct.  Generally, ‘a duty to take affirmative action to control the wrongful acts of a third 

party will be imposed only where such conduct can be reasonably anticipated.’  [Citations.]  And 

‘in the case of criminal conduct by a third party, an extraordinarily high degree of foreseeability 

is required to impose a duty on the landowner, in part because “it is difficult if not impossible in 

today’s society to predict when a criminal might strike.’ [Citations.]”  (Id. at 532.) 

In Melton, the defendant held a party at his residence featuring live music and alcoholic 

beverages.  Defendant advertised the party using an open invitation on the social networking 

site.  Upon arriving at the party, plaintiffs were attacked by a group of unknown individuals.  The 

plaintiffs alleged that the defendant knew or should have known that his party was highly likely 

and substantially certain to attract gang members to defendants’ property, to attract violent 

youths to defendants’ property, and to result in injuries to persons that the party.  The court 

concluded there was no special relationship and that defendant did not engage in any active 

conduct that increased the risk of harm to plaintiffs and thus had not committed malfeasance.  

The court held no duty was owed and affirmed the trial court’s ruling sustaining the demurrer.  

Melton also considered some of the Rowland factors, including foreseeability and burden of 

preventing harm, and found that those factors also supported finding no duty.  (Id. at 536.)  As to 

foreseeability, the court noted that “‘in the case of criminal conduct by a third party, an 

extraordinarily high degree of foreseeability is required to impose a duty on the landowner …’ for 

the resulting harm.”  (Id. at 536.)  The court went on to explain that “the defendant’s knowledge 

is critical” in determining “whether this heightened standard of foreseeability has been 

established”.  (Ibid.)  In Melton, there were no allegations that the defendant knew that a 

particular person invited to the party had a history of violence.  Instead, there were only general 

allegations that the party was likely to attract violent people.  In contrast, this case includes 

allegations that Hill and Goshay knew Martinez had a propensity for violence when drunk.  This 

is not a generic concern that some unidentified thugs might show up at a party; it is a highly 

specific knowledge of a concrete danger from a known person. 

Melton also considered the burden if a duty was imposed on the defendant.  “Imposing ‘a duty of 

care to protect against criminal assaults requires “balancing the foreseeability of the harm 

against the burden of the duty to be imposed.’  [Citations.]”  (Id. at 539.)  The proposed changes 

the defendant could have made were to provide security for the party and to limit the guest list.  

Melton viewed these proposed measures as too burdensome.  Here, however, the analysis is 

different.  Although plaintiff does not discuss possible changes Hill and Goshay could have 

made, the complaint alleges that they could have warned plaintiff.  In a small social gathering, 
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as was the case here, it would not have been burdensome to warn plaintiff.  Hill and Goshay 

also could have invited plaintiff to come over at another time, which was not found to be overly 

burdensome in Pamela L. v. Farmer (1980) 112 Cal.App.3d 206. 

The key consideration that distinguishes this case from Melton and similar cases is that the 

homeowner defendants created or increased the danger to plaintiff, by affirmatively asking 

plaintiff to enter the room where Martinez was, and help attend to Martinez’s condition.  Given 

their actual knowledge of Martinez’s dangerous propensities when drunk, that was sending 

plaintiff directly into danger – and without warning her of any such danger.  That is an allegation 

of an affirmative, negligent act that placed plaintiff in a serious danger that she would not have 

faced without defendants’ request and failure to warn. 

That makes this case more like Pamela L. than Melton.  In Pamela L. the plaintiffs were minor 

children that alleged they were sexually molested at married couple’s house by one of the 

defendants (the husband).  The allegations included that the wife knew husband had molested 

women and children in the past and knew that husband intended to commit sexual acts with the 

plaintiffs if not prevented there from doing so.  The wife did not warn plaintiffs or their parents. 

(Id. at 208.)  Instead, she invited the plaintiffs over to swim and told the parents that it was safe 

for the plaintiffs to swim when wife was not there because her husband would be there.  (Id. at 

210.)  The court found a duty in Pamela L. noting that wife’s actions increased the risk of harm. 

(Id. at 210.)  The court also noted that the burden on the wife was low as she could have 

suggested that she did not want plaintiffs to come over to swim while the wife was not home.  

(Ibid.)  

In Frances T. v. Village Green Owners Assn. (1986) 42 Cal.3d 490, a woman was attacked in 

her condominium and sued the condominium association.  Prior to this incident, the plaintiff’s 

home at been burglarized and plaintiff requested security lighting outside her unit.  However, no 

such lighting was provided by the condominium association and plaintiff’s unit was in darkness 

when she was attacked.  The court found a duty existed here because the facts demonstrate 

that defendant was aware of the need for additional lighting and of the fact that lighting could 

help deter criminal conduct. (Id. at 503.)  

Here, plaintiff alleges that Hill and Goshay invited plaintiff over and then asked plaintiff to check 

on Martinez, knowing she was drunk and had a history of violence when drunk.  The key here is 

that it is alleged that Hill and Goshay knew Martinez had a history of violence after drinking and 

that Martinez had been dining excessively.  These allegations show that Hill and Goshay acted 

with misfeasance as their conduct increased the risk to plaintiff.  In addition, the facts show that 

Hill and Goshay had actual knowledge that Martinez might become violent and yet they invited 

plaintiff over and asked her to check on Martinez. In this situation, the Court finds that Hill and 

Goshay owed a duty to plaintiff. 

Despite this analysis, the Court sustains with leave as to these counts because of a missing 

detail.  The complaint uses the passive voice in alleging that “Plaintiff was asked to go to the 

bedroom where Martinez was in order to assist with her treatment.”  Asked by whom – Hill, 
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Goshay, or both?  And if only one of them actually made the request, did the other one hear the 

request such that he or she ought to have spoken up with a warning?  The problem is that the 

existing allegation leaves open the possibility that one of the demurring defendants may not 

have known that plaintiff was being sent into the bedroom.  In that (possibly hypothetical) 

situation, the Court cannot see that that defendant would owe any duty here based only on a 

knowledge of Martinez’s propensities; by hypothesis, that defendant would be justified in figuring 

that Martinez posed no particular danger to plaintiff because Martinez was safely ensconced in 

a bedroom. 

The Court does not mean to be overly picky on a point of grammar, and recognizes that this 

passive voice may be just a quirk of drafting.  But it could be a matter of hiding the ball too.  In 

any event, if plaintiff has the facts to support a duty as to both homeowners, it should be easy 

enough to amend to allege them. 

Intentional Tort 

Defendants argue that the intentional tort claim fails because it is unclear which tort is being 

alleged.  In addition, Hill and Goshay did not participate in the battery, nor did they intend for it 

to happen.  Defendants’ argument has merit.  It is not clear what intentional tort Hill and Goshay 

would be liable for as they were not directly involved in the alleged assault.   

In opposition, plaintiff offers no explanation for why she can sue Hill and Goshay for an 

intentional tort – let alone explaining which tort.  Instead, Plaintiff cites a single case stating a 

general rule for willfulness, Gomez v. Acquistapace (1996) 50 Cal.App.4th 740, 746.  

The demurrer to the intentional tort claim (cause of action three) is sustained without leave to 

amend. Given the facts of this case, the Court sees no reason to give Plaintiff leave to amend 

and Plaintiff has offered no additional facts she can allege.  If plaintiff contests the tentative to 

seek leave to amend this count, she should be prepared at the hearing to say how she proposes 

to amend and why it will suffice. 

Judicial Notice 

Defendants’ requests for judicial notice are denied.  The first request is unnecessary.  The 

second request for judicial notice of a discovery response is denied.  The discovery response is 

being offered to show that plaintiff should not be given leave to amend her negligence claims.  

Since the Court is substantially disagreeing with defendants’ attack, however, the request is 

irrelevant.  In addition, the Court cannot tell if this is a complete response as everything around 

the response is redacted.  Further, the issue here is not what plaintiff knew of Martinez’s 

propensity for violence, but rather what defendants knew.  
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16.  TIME:  9:00   CASE#: MSC20-00042 
CASE NAME: MANZANO VS. MARTINEZ. 
HEARING ON MOTION TO STRIKE PUNITIVE DAMAGES 
FILED BY WILLIAM R. HILL, NANCY GOSHAY 
* TENTATIVE RULING: * 
 
Defendants William Hill and Nancy Goshay move to strike punitive damages.  The motion is 

granted without leave to amend.   

In order to recover punitive damages, a party must show that defendant acted with fraud, 

oppression or malice.  (Civil Code § 3294.)  Here, the most likely option is malice.  Malice 

“means conduct which is intended by the defendant to cause injury to the plaintiff or despicable 

conduct which is carried on by the defendant with a willful and conscious disregard of the rights 

or safety of others.”  (Civil Code § 3294(c)(1).)  

The request for punitive damages is based on allegations that Hill and Goshay failed to warn 

Plaintiff of Martinez’s vicious propensities and took affirmative action to put plaintiff in close 

proximity to Martinez, with knowledge that serious injury was a probable result or with wanton 

and reckless disregard of the possible consequences of their actions and omissions.  (Comp. 

p. 7.)  The facts do not show malice and are insufficient to support a request for punitive 

damages.  

If plaintiff contests the tentative to seek leave to amend, she should be prepared at the hearing 

to say how she proposes to amend and why it will suffice. 

Defendants’ request for judicial notice is denied. 

 

17.  TIME:  9:01  CASE#: MSC18-00452 
CASE NAME: BRIDGES VS DOE 1 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY B&C TRANSIT, INC. 
* TENTATIVE RULING: * 
 
Defendant B&C Transit’s motion for summary judgment is denied.   

Plaintiff Erin Bridges was shocked when he touched a metal gate in the Richmond BART yard.  

(His complaint says “electrocuted”, but in fact it was not fatal.)  Erin Bridges and his wife sued 

B&C for negligence and loss of consortium (based on the same negligence).  (For convenience, 

“plaintiff” means Mr. Bridges, and “plaintiffs” means both him and his wife.) 

In addition, B&C was sued for equitable indemnity, contribution and declaratory relief by Blocka 

Construction.  B&C has filed this motion for summary judgment seeking judgment in its favor for 

both the complaint and cross-complaint, arguing that B&C was not negligent.  Plaintiffs have 

opposed this motion, though Blocka Construction did not.  (Blocka has since settled with 
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plaintiffs and will be filing a good-faith-settlement motion, which if granted would block any claim 

by B&C against Blocka.  It is unclear, however, whether Blocka might still seek to pursue its own 

claims against B&C.) 

As an overall observation, B&C’s arguments draw heavily on its twin assertions that (1) the gate 

and fence where plaintiff got his shock were outside the scope of B&C’s work, both 

geographically and substantively; and (2) the temporary transformer that was the centerpiece of 

B&C’s work was never energized and so cannot have been the source of the current that 

shocked plaintiff.  As the Court will discuss, however, the first assertion is disputed at best, and 

the second is therefore misdirection.  There is evidence that (a) B&C, in connection with its 

grounding plan work, was specifically asked to look at whether the fence and gate at issue 

needed to be grounded; (b) that it specifically determined that the fence was not grounded and 

needed to be grounded, submitting a plan to fix that particular problem; (c) that with B&C’s 

agreement that plan was implemented; and (d) that B&C’s fix was defective in that it did not 

address the problem of one side of the fence remaining energized when the gate was open.  

That latter issue precisely describes how plaintiff’s accident occurred.  These observations will 

aid in following much of the Court’s discussion to follow. 

Duty 

B&C argues it did not owe plaintiff a duty here.  

“When determining whether a duty of care exists, the court examines various policy 

considerations and balances such factors as ‘the extent to which the transaction was intended 

to affect the plaintiff, the foreseeability of harm to him, the degree of certainty that the plaintiff 

suffered injury, the closeness of the connection between the defendant's conduct and the injury 

suffered, the moral blame attached to the defendant's conduct, and the policy of preventing 

future harm.’”  (Ratcliff Architects v. Vanir Construction Management, Inc. (2001) 88 Cal.App.4th 

595, 605, quoting Biakanja v. Irving (1958) 49 Cal.2d 647, 650.)  

In addition to these factors, a court should consider additional policy concerns about imposing 

duty: (1) liability may in particular cases be out of proportion to fault, (2) parties should be 

encouraged to rely on their own ability to protect themselves through their own prudence, 

diligence and contracting power, and (3) the potential adverse impact on the class of defendants 

upon whom the duty is imposed.  (Bily v. Arthur Young & Co. (1992) 3 Cal.4th 370, 399-405.)   

Here the Biakanja factors weigh in favor of finding that B&C owed plaintiff a duty.  First, although 

B&C’s design was primary designed to benefit BART, part of that benefit was to have a design 

for a grounding plan.  Thus, the grounding plan would have benefited not only BART, but 

BART’s employees (including plaintiff here).  Moreover, there is evidence that B&C was 

specifically asked to address the issue of proper grounding for the gate and fence – a request 

that necessarily implicated the safety of all personnel who might use the gate, and the 

fundamental purpose of the request.  It was thus not only foreseeable, but actually foreseen by 

both BART and B&C, that an inadequately grounded fence could cause result in electrical shock 
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to someone using the gate.  Third, it is common knowledge that electrical shocks can occur 

when electrical items are not properly grounded.  Fourth, as plaintiffs’ expert testified, there is a 

connection between B&C’s design of the grounding plan, and specifically of the grounding fix for 

the fence, and plaintiff’s injury.  Fifth, the court does not find moral blame here as plaintiff’s 

evidence shows B&C made a mistake.  And sixth, finding a duty here would further the policy of 

preventing future harm.  It makes simple sense that a designer who is specifically tasked with 

solving a personnel-safety issue should be on the hook for consequent injuries if the designer 

fails to solve it. 

Much of B&C’s argument on the Biakanja factors is based on disputed issues of fact.  

For example, B&C argues that it was not foreseeable that its Reference Only sketch would be 

used, yet there are triable issues on that point.  Similarly, B&C argues that its design did not 

cause plaintiff’s injury, and again there is a triable issue on that point.  

The Bily factors likewise support finding a duty here.  First, as to having liability in proportion 

with fault, plaintiff’s evidence shows that B&C’s design enabled the gate to become electrified 

and thus caused plaintiff’s injury.  Given this evidence, it is not unreasonable to hold B&C liable 

to plaintiff’s injury.  Second, BART employees cannot be expected to protect themselves from 

electrified gates.  Nor can an average BART employee be expected recognize an improperly 

designed grounding system.  Third, while B&C did not control the construction of the actual fix, 

it appears that B&C’s design was used and here any liability assigned to B&C would be the 

result of its own design.  

B&C relies primarily on Weseloh Family Ltd. Partnership v. K.L. Wessel Construction Co., 

Inc. (2004) 125 Cal.App.4th 152.  In Weseloh the court held that a design engineer did not owe 

a duty to the general contractor or land owner.  The defendant Owen Engineering designed to 

retaining walls on the plaintiffs’ property as part of a larger project.  The plaintiffs hired a general 

contractor who then hired various subcontractors, including Sierra.  Sierra built the retaining 

walls after hiring Owen to design them.  Randle, an individual who worked for both Sierra and 

Owen, designed the walls and was paid $1,500 or $2,200 for his work.  Owen and Randle had 

no role in constructing the walls.  Later, a portion of the retaining walls failed, which the plaintiffs 

alleged caused $6,000,000 in damages.  There was also evidence that the work done by 

Randle and/or Owen was defective, and that Randle supervised the design work of the design 

engineers that worked on the project.  (Id. at 159, 166.)  

Weseloh is distinguishable from the case here.  First, it is important to note that Weseloh made 

it clear that “[o]ur holding should not be interpreted to create a rule that a subcontractor who 

provides only professional services can never be liable for general negligence to a property 

owner or general contractor with whom no contractual privity exists.”  Second, Weseloh relied 

heavily on the lack of evidence showing how and the extent to which the damages were caused 

by the asserted design defects.  (Way decl. ¶¶6, 7)  Third, the plaintiffs in Weseloh had the 

ability to obtain full recovery from another party and could have negotiated to be intended 

beneficiaries of the contract with the design defendants.  There is no evidence here that plaintiff, 

a BART employee, will obtain full recovery without B&C or had any power to be involved in the 
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negotiations between BART and B&C.  Fourth, there is a closer connection between BART 

employees and BART’s contract with B&C.  Finally, Weseloh noted the small fee of $1,500 to 

$2,000 for the design defendants was out of proportion to the $6,000,000 in damages.  Here, 

B&C has not shown that its fee is out of proportion with plaintiffs’ damages.  

Therefore, the Court concludes that B&C is not entitled to summary judgment based on 

a lack of duty.  

Breach of Duty 

B&C argues it did not breach any duty of care.  In support of this argument, B&C relies on post-

accident investigations.  B&C’s evidence shows its design complied with BART Facility 

Standards.  (Austria Depo. 146:2-147:8; Sparvoli depo. 124:25-127:1.)  These standards 

included all relevant laws and regulations, including the National Electric Code.  (Austria Depo. 

118:10-12; Sparvoli depo. 124:19-125:25; Cabael decl ¶6; see also undisputed fact 16.)  In 

addition BART employees, Sparvoli and Cheves, found no issues with B&C’s design.  (D’s Ex. 

F: Cheves depo. 106:18-107:23; see also Sparvoli Depo. 126:20-127:1.)  

Plaintiffs argue that B&C did not meet its burden because it failed to offer expert testimony.  

“‘In negligence cases arising from the rendering of professional services, as a general rule the 

standard of care against which the professional's acts are measured remains a matter peculiarly 

within the knowledge of experts.  Only their testimony can prove it, unless the lay person's 

common knowledge includes the conduct required by the particular circumstances.’  [Citations.]”  

(Webster v. Claremont Yoga (2018) 26 Cal.App.5th 284, 288 [standard of care for yoga 

instructor].)  “Standard of care and its breach in the construction defect context must usually be 

established through expert testimony, though lay testimony may suffice where construction 

defects ‘are of such common knowledge that men of ordinary education could easily recognize 

them.’”  (Stonegate Homeowners Assn. v. Staben (2006) 144 Cal.App.4th 740, 749 

[construction defect].) 

B&C relies on the principle that expert testimony is not essential where it is entirely patent to the 

lay eye that there was no negligence.  The argument rests on the fact that the temporary 

transformer was not energized.  (Meaning directly energized by being connected to a power 

source; though as the Court will discuss, there is evidence that it was indirectly energized from 

other sources of current due to insufficient grounding.)  As mentioned above, however, that is 

misdirection.  This case isn’t about the temporary transformer as such.  It’s about the allegedly 

defective design to remedy issues of grounding the fence and gate.  B&C does not argue that its 

non-negligence on that score is so obvious that it can dispense with experts. 

As a backup argument, B&C argues that Sparvoli and Austria are experts and the Court should 

rely on their testimony regarding breach.  

“It is well settled that, where an expert declaration does not provide the facts upon which its 

conclusions are based and a reasoned explanation of how such facts led to the conclusions, it 
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“does not establish the absence of a material fact issue for trial, as required for summary 

judgment.” (Kelley v. Trunk (1998) 66 Cal.App.4th 519, 524 (Kelley).)”  (Doe v. Good Samaritan 

Hospital (2018) 23 Cal.App.5th 653, 656.)  In Good Samaritan Hospital the court held that 

“[w]ithout any elaboration regarding the applicable standard of care and what conduct was 

required to meet it, the expert declaration is legally insufficient.”  (Id. at 665.)  

B&C has not offered enough testimony that would allow these statements to be used as expert 

testimony.  Sparvoli and Austria (and presumably Cheves) may well be experts based on their 

years of experience, but there is an incomplete picture on each individual’s expertise as to 

electrical engineering.  For example, most experts provide a resume or CV.  In addition, the 

testimony does not cover all background matters required for expert testimony.  What are all the 

facts that Sparvoli and Austria considered?  Did they review all deposition testimony and 

documents in this case?  What did they consider when deciding there was no breach?  

Therefore, B&C has not met its burden on the issue of breach.  

Proximate Causation 

B&C’s argument on proximate causation is basically a relabeling of other, unsuccessful 

arguments.  It again invokes the fact that the temporary transformer was not energized.  

But again, that’s not what this case is about.  B&C has not shifted the burden on this point. 

And even if it had, there is a triable issue of material fact.  Plaintiffs’ expert, Paul Way, explains 

that voltage and stray current is expected and typical in transit electrical systems installations.  

(Way decl. ¶16.)  Here, the temporary station acted like an antenna and became energized by 

voltage sources in the area.  (Way ¶15.)  Way goes on to explain that metallic components, 

such as a chain-link metal fence, that were connected to the temporary grounding system can 

be energized.  (Way ¶15.)  Way also specifically concludes that plaintiff was shocked as a result 

of the failure to bond both sides of the fate.  (Way ¶7.)  

B&C also argues that they did not act in a supervisory role and as such is not responsible for the 

entire project.  This is an alternative theory for causation.  Since the Court has found a triable 

issue on causation already it need not address this argument.  

Bus. & Prof. Code § 6735.3 

Business and Professions Code § 6735.3 requires that all electrical engineering plans 

are prepared by a licensed electrical engineer.  Final plans include the engineer’s signature 

and seal or stamp while interim documents include a notation such as “for review only”.  

(Bus & Prof. Code § 6735.3(a).)  An electrical engineer is not responsible for damage caused by 

approved plans where there were subsequent changes to the plans, if the subsequent changes 

“are not authorized or approved by the licensed electrical engineer who originally signed 

the documents…”  (Bus & Prof Code § 6735.3(b).)  In Wynner v. Buxton (1979) 97 Cal.App.3d 

166, 176, the court noted that § 6735 “make[s] the civil engineer responsible for the plans which 
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he signs.”  Wynner also explained that an engineer is not always responsible for execution of 

the plans.  

Here B&C argues that it never signed the plans and instead had only given a “Reference Only” 

sketch to BART.  B&C’s employees also state that they never gave approval to use the 

reference only sketch.  (Cabael decl. ¶¶16-21; Toletino decl. ¶¶13-18.)  A BART Resident 

Engineer, Jim Sparvoli, made changes to the sketch and then approved it.  (D’s Ex. D:Sparvoli 

Depo. 113:7-12.)  Sparvoli also testified that he would have discussed the changes with 

someone before modifying the drawing (the deposition transcript does not show the answer to 

whether Sparvoli would have spoken with someone at B&C).  (D’s Ex. D:Sparvoli Depo 142:24-

143:23.) Sparvoli also testified that he knew unsigned reference only sketches should not be 

used for construction.  (D’s Ex. D:Sparvoli Depo. 115:11-15.) Finally, Sparvoli and Austria 

signed the change order that attached B&C’s design.  (D’s Ex. D:Sparvoli Depo 59:16-20; D’s 

ex. E Austria Depo 57:4-8.)  

B&C has shifted the burden on this issue.  However, there are triable issues of material fact as 

to whether B&C approved the plans. 

A BART professional engineer, Victor Austria, testified that B&C “said that the drawings – that’s 

good for construction….”  (P’s Ex. J: Austria Depo. 108:17-25 and 44:18-45:18, 113:24-114:2.)  

Austria also said that he discussed using the sketch attached to Change Notice 3 (P’s Ex. O) for 

construction with Mario Cabael of B&C.  (P’s Ex. J: Austria Depo. 109:5-111:17; 113:24-114:2.)  

In addition, there are email exchanges between Cabael and Austria discussing use of the new 

sketch.  (P’s Ex. M; Austria Depo. P’s Ex. J 38:8-40:4)  Although the emails do not show B&C 

clearly giving approval to use the plans for construction, the emails create an inference that B&C 

gave approval.  In one email, Cabael sends the grounding layout for the Temporary Power 

Substation for “BART’s review prior to transmittal to the Contractor”.  (P’s Ex. M.)  Finally, 

plaintiff’s engineering expert states that it is within the industry standard to use sketches for 

construction projects, especially when produced by the engineer of record, which was B&C.  

(Way decl. ¶8.) 

There is enough evidence here to create a triable issue on whether B&C gave its approval for 

use of the Reference Only sketch.  B&C argues that under the statute it was entitled to assume 

that its customer would not use a preliminary sketch for actual construction (though, the Court 

notes, this argument seems to concede that the preliminary sketch was inadequate in a way that 

should not have been expected from a design contractor).  Maybe that’s so, but it’s not apposite 

to the facts at least as plaintiffs’ contrary evidence depicts them.  If B&C in fact did discuss and 

agree to actual implementation of its plans based on the urgency of the shock-risk danger (and 

plaintiffs have a triable case that B&C did exactly that), then it doesn’t matter whether B&C 

would have been responsible absent such express discussion and agreement. 

Intervening and Superseding Cause 
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“A principle in tort law is that when ‘subsequent to the defendant's negligent act, an independent 

intervening force actively operates to produce the injury, the chain of causation may be broken.  

It is usually said that if the risk of injury might have been reasonably foreseen, the defendant is 

liable, but that if the independent intervening act is highly unusual or extraordinary, not 

reasonably likely to happen and hence not foreseeable, it is a superseding cause, and the 

defendant is not liable.’  (6 Witkin, Summary of Cal. Law (10th ed. 2005) Torts, § 1197, p. 574 

and case cited therein.)”  (Ash v. North American Title Co. (2014) 223 Cal.App.4th 1258, 1274.)  

“A superseding cause relieves a defendant from tort liability for a plaintiff's injuries, if both the 

intervening act and the results of the act are not foreseeable.” (Ibid.) 

Here, B&C argues that BART’s use of its Reference Only sketch, without its approval, which 

was an intervening and superseding cause of plaintiff’s injury.  This raises the same factual 

issue as the discussion on section 6735.3.  As discussed above, there is a triable issue as to 

whether BART used B&C’s design with its approval.  

Loss of Consortium 

The claim for loss of consortium is based on plaintiffs’ negligence claim.  B&C argues that this 

claim fails because B&C was not negligent.  For the same reasons discussed above, there are 

triable issues and/or the failure to meet the initial burden on the various arguments raised by 

B&C.  

Cross-Complaint 

On the cross-complaint, B&C argued for summary judgment as to causes of action one, two and 

three in the cross-complaint.  B&C argued that Blocka was not entitled to indemnity, contribution 

or declaratory relief because B&C was not a tortfeasor here.  Because the Court has found that 

B&C is not entitled to summary judgment on the negligence claim, B&C is also not entitled to 

summary judgment based on B&C not being a tortfeasor.  

Evidence and Technical Issues 

B&C’s request for judicial notice for documents filed in this case is denied as unnecessary.  

Plaintiffs’ request for judicial notice 1 to 9 of documents filed in this case are denied as 

unnecessary.  Requests 10 and 11 are denied because relevant portions of the National Electric 

Code have not been provided.  In addition, there is no explanation on why these portions of the 

code are appropriate for judicial notice.  (Evid. Code §453(b); CRC 3.1306(c); see also CREED-

21 v. City of San Diego (2015) 234 Cal.App.4th 488, 521.) 

B&C’s supplemental requests for judicial notice of matters related to the National Electric Code 

and the California Building Standards are denied.  As with plaintiffs’ request, B&C failed to 

include copies of the matters subject to judicial notice.  While it now appears that both sides 

understand the National Electric Code has some relevance here, there is still an insufficient 
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explanation on why taking judicial notice of sections of that code is appropriate.  Furthermore, 

B&C seeks to use actual language from the National Electric Code to show that plaintiff’s expert 

is using the wrong language; however, no such language has been provided to the Court. 

Plaintiffs’ objections to defendant’s evidence are all overruled. 

B&C’s objections to the Way Declaration are not properly numbered consecutively.  They are all 

overruled, except to the extent that objection is made to Way’s invocation and discussion of the 

National Electric Code.  He has not adequately explained what the National Electric Code is or 

how it relates to duty or causation.  (The Court notes that the originally filed Way Declaration 

was not properly made under oath, but that the oversight was corrected by refiling.) 

The Court notes that B&C’s evidence was not properly tabbed (exhibits A to N were not tabbed) 

in violation of CRC 3.1110(f) and Local Rule 3.42(3).  In addition B&C, did not mark each 

deposition transcript in a manner that calls attention to the relevant portions of the testimony 

in violation of CRC 3.1116(c).  The deposition transcripts included with plaintiffs’ evidence 

were sometimes out of order and the footnote listing the reporting service sometimes 

covered up one of the last lines in the deposition transcript. Despite these errors, the Court 

was able to review the parties’ evidence.  However, both sides are reminded to take care when 

putting exhibits together. 

 

And on a final logistical note, the Court cannot locate the as-filed original of plaintiffs’ brief in 

opposition; it may have been misplaced in the flood of papers filed in this case of late.  The 

Court has worked with of a courtesy copy.  For the sake of completeness of the Court’s record, 

however, plaintiffs’ counsel is requested to provide a file-stamped copy of that brief for inclusion 

in the file. 

 

 

 


